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Mr. willi.. F. Caton
ActillC) Secretary
Federal C~ication.
1919 M street, If•••
WashillC)ton, D.C. 20554

"I _ Doc*ft ... '3-a...
...-,., LMlI..111e, -~8M7oem-'- of 1101" Iro-"U1;I. .e,work, IDq.

Dear Mr. Gaton:

Tran_ittecl herewith on behalf of WOrd Broadca_tinq Network,
Inc., licen.ee of WBMA-TV, Loui..ille, Kentuoky, i. an original
and four (4) copies of its Co..-nta in re.pon.e to the Notice of
Inquiry, FCC 93-459, released october 7, 1993.

Should there be any que.tion. in connection with this
matter, kindly co..unicate directly with the undersigned.

Respectfully submitted,

< ;/ 53:._-
Howard J. Barr

Enclosure
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...-_. -
I)(~~KET FILl Coc,y CRIGINAL

Betore the
.-aL ooaam.Icattl.. ~I8.IO.

Washington, DC 20554

In the Matter of

Li.itations on C~rcial Ti.. on
Television Broadcaat Stations

)
)
)
)

RECE/\/ED

bEc~ 0 199.l

MM Docket No. 93-254

TO: The co_ission

...... !. < r.,cog..... or WOlD .MlMlIITN anoM. DlC.

Word Broadcastinq Network, Inc. ("WOrd"), licensee of WBRA-TV,

Louisville, Kentucky, by its attorneys, hereby submits its co...nts

in response to the above-captioned lotica of Inquiry ("NOI"), PCC

93-459, released october 7, 1993.

1« IIDODOC'IIOJI

1. WBNA, on average, airs approxt.&tely eleven and one half

hours per day of Ha.e Shopping Network ("HSN") progr...ing and

infomercials. The broadcast of this program material contributes

significantly to WBNA's bottom line. The adoption of limits on a

station's ability to broadcast such progr.-ing would severely and

perhaps fatally affect WBNA' s operations and, most likely, the

operations of countless other television stations.

2. The Co_is.ion seeks co-.nts on whether the public

interest would be served by establishing limits on the amount of

commercial matter broadcast by television stations. NOI at , 1.

Word submits that no de.anstrated public interest benefit will be

obtained from the establishment of commercial limits on television

stations, other than those already Jlandated by the Children's

Television Act of 1990 and imple..nted in Section 73.670 of the

Commission's Rules.



---
3. The NOI ..rks the fifth ti.. in the past 30 years that

"I

the co_ission ha. considered whether it should reCJUlate the aaount

of commercialization on television. Y In each instance, the

co_ission declined to interfere in the marketplace. V The baais

for the co_ission's restraint is as valid and sound today as it

was on each of the past four occasions.

:I:I. Dll?B an_ Dr DI nOlO U'O',LaQl :IX UCID DIU JR.,];"
10 co_acral. LDC];'"

4. In 1991, the co_ission' • Office of Plans and Policy

issued a report painting a bleak future for the television

industry:

In the next ten years, broadcasters will face intensified
co~tition .s alternative .-d1a, financed not only by
advertisiDCJ but also by subllcription revenues, and
offerinq .ultiple channels of progr_inq, expand their
reach and their audience. Television broadcastinq will
be a saaller and far le.s profitable busine.s in the year
2000 than it is now. Although bro.dcastinq will reaain
an important cQaponent of the video .ix, saall market
stations, weak independents in larger markets, and UHF
independents in qeneral will find it partiCUlarly
difficult to cOJq)ete, and SOll8 will likely qo dark. The
analysis supports the conclusion that in the new reality
of increased competition requlations imposed in a far
less competitive environaent to curb perceived market
power or concentration of control over programming are no

11 au Hgtica of PrORQtlM. 1»1. IeIrina , 28 Fed. Req. 5158
(May 23, 1963); Cp=ercill AdD"isi. ItADdards, 36 FCC 45 (1964);
TV OVerco.ercilli.ation, 49 RR2d 391 (1981); J.\P.PO" And Order in
MM Docket No. 83-670 ("Teleyision Plregulation ) 98 FCC 2d 1076,
recon. denied, 104 FCC 24 357 (1986), Itt'd in part and rgande4 in
IlU:t sub nom. Action for Children' • Televi'ion y. FCC, 821 F. 2d 741
(D.C. Cir. 1987).

?J In 1973 the co_ission adopted a 16-ainute "CJUideline"
for licensees. a-pdMnt;s 'a pal_t.ipp' af Authority, 43 FCC 2d
(1973). The 1984 'rAlevi.ion Deragu11t.!an Report and Order rePealed
the CJUideline because the Co_i.sion found that "the levels of
commercialization have reaained aiqnificantly below the 16 minute
ceilinq imposed by the CJUideline." 98 FCC 2d at 1102.
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longer justified and may iapede the provision of broad­
cast services. V

5. Further changes have occurred. in the two years since the

issuance of the OPP Report. The promise of 500-channel cable

systemS, direct broadcast satellites, the convergence of telephone

companies, cable operators and the coaputer industry toqether with

the design and planning of the intorJlation superhighway are

evidence of the rapid changes taking place. A fourth national

television network now reaches .ost of the country and plans exist

for at least two lIlore networks.

6. Free over-the-air television will survive, and thrive, in

this competitive aarketplace, but it can only survive where it is

treated in the .... manner as its competitors who are either

unrequlated or much .ore lightly raqulated. It will not survive in

a marketplace that prohibits it from engaging in the same selling

practices by which its competitors are able to profit. In short,

restrictions on broadcasters as proposed in the NOI will not only

likely inhibit the ability of television stations such as WBNA to

meet their public interest obligations, but their ability to

present proqra..ing at all.

III. ..lITllaS' JiO!M'P' COIUBI IQ MIl DLL '10 LIXII .,.. 'W'P'"
or co_aCIAL con..., 011 DLlUIIOI

7. Rather than adopt rules or quidelines, the co..ission

should continue to allow marketplace forces to quide broadcasters

decisions concerning the amount of co..ercial content on televi-

V F. setzer, J. IAvy, Broadcast Television in a lIultichan­
nel Marketplace, OPP Working Paper No. 26, 6 FCC Red 3996, 3999
(1991)-("OPP Report").
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sion. If such pr09r...ing did not respond to a public need or

... "
i I

interest, it would not be succe••ful and would vanish as a result.

Indeed, -.piric.l data presented to the Comaission de.an.trate.

that "commercial level will be aore effectively regulated by

audience selection and aarket forces than by quideline8."~ This

conclusion is as true today as it was in 1986.

8. The co..ission recently found that "the record clearly

demonstrates that aarket forces have revealed a desire aaong a

significant nuaber of television viewers for hoae shopping

programming. "21 The co_ission should not place itself in the

position as an arbiter of good taste and no need exists for it to

act in-lQQQ garentis for America's adult viewing popUlation. The

Commission should allow the marketplace to govern.

IV. IIlOCUWI Llwq ,"",ICIlY lAD DI PUBLIC IIDUII

9. The adoption of any liaits would require the Commission

to ignore its recent determination that home shopping stations

operate in the public interest and are entitled to must carry

status.W This decision recognized that the public interest

standard is an evolving flexible one that should be peraitted to

keep pace with society's needs and interests.

further noted in Docket 93-8 the record's demonstration that hoae

shopping stations provide an important service to a significant

y Teleyi.ion Deregulation, 98 FCC 2d at 1104.

21 ReQ9rt, Ql"der in • nos"" 10. 93-8 , 8 FCC Rcd 5321,
5326-27 (1993), petition. for recoDiideration pending.

W ~

- 4 -



---
number of viewers who either do not want to or cannot shop in a

more traditional manner. V

10. A deteraination that ho.e .hopping stations operate in

the public interest virtually neces.itates a similar deteraination

concerning infomercials. ProqrUl length co_ercials, a product of

the cORmercial flexibility the ca-aission sought to encourage by

its adoption of the 1984 deregulation order, much like hoae

shopping programs, are possible only as a function of consUller

interest. Thus, the principles and policies applicable to hom.

shopping are equally applicable here.

11. The long-fora co_rcial also provides an i-.portant

service. Many goods and services si.ply cannot be adequately

described within the context of a 30-second or one-minute co...r­

cial spot. The long form commercial format provides an outlet for

such products. For example, a real estate broker presenting a

long-form program allows viewers to be exposed to a large number of

available properties from the comfort of their own homes. A half­

hour program offering discount travel and other special interest

programs on golf, COOking, fitness, and investments offer similar

opportunities to viewers and provide important information to

viewers about goods and services.

12. Given that our daily live. revolve around inforaation on

goods and services paid for by the offering entity -- newspapers

and magazines publish mUlti-page advertisements, direct mailers

send mUlti-page brochures, not to mention lengthy telephone

V lsi at 5327.

- 5 -
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---.
solicitations -- no reason exists to hold that television stations

may not present inforaation about goods and services in a long

form. As long as the viewer is informed that the information is

paid co_ercial proqra_ing, the fact that the proqraJI is paid for

by the entity offerinq the product does not detract from the public

interest benefits flowing from such proqramaing. A restriction on

long form co...rcials is si.ply insupportable in today's multi­

media, multi-channel world.

13. Additionally, the advent of home shopping and proqraJI

length commercials has materially contributed to the growth and

development of minority ownership, a long favored goal of the

Commission. Restrictions on such proqramming could undo many of

the gains achieved thereby and hinder or prevent future gains.

V. MY Aft_" IJO _LaD OQ. 'I'll.. lnacJI WILL U Lap. WID
1OUUxv,r.x I-VIM01JJIIULI CQMIlImIODL DOlI"

14. Finally, the Commission faces a difficult task in

attempting to regulate commercial speech. The Commission's own

1984 Report And Order touched briefly on the constitutional

problems inherent in any attempt to regulate protected commercial

speech.§! The co_ission stated that it was concerned with the

"potential chilling effect on co...rcial speech" its guideline

might effect and observed that the Supreme Court had qranted

significant protection to commercial speech. V

Teleyision Deregulation at pp. 1103-04.

IQ.

- 6 -
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should take cognizance of its own conc.rns and tread car.fully on

this slippery slope.

15. While c~rcial speech enjoy. a l ....r level of protec­

tion than other foras of constitutionally guaranteed expr•••ion,

neverthele.. it has be.n extended fir.t aaandaent protaotion. W

The Court articulated a four-factor teat for co...rcial spe.ch:

At the out..t w. JIWIt det.raine wh.th.r the expression i.
protected by the First ~ndaent. (1) For co...rcial
speech to come that within that provision, it _ust at
least conc.rn lawful activity and not be misleading.
N.xt, we will ask (2) whether the ass.rted governmental
interest is substantial. If both inquiries yi.ld
positive answ.r., we au-t a.t.raine (3) wheth.r the
regulation directly advanc.s the gov.rnmental inter.st
as.erted, and (4) whether it is not more extensive than
is necessary to serve that interest. tv

The rights attendant to First AJlencblent status as well as the

court's guidelines concerning restrictions on protected speech aust

be respected.

16. The Court had occasion recently to consider the qu.stion

of protected co_ercial sp.ech in two contexts with different

results. U.S. y. Edge BroadcA.tinq, __ U.S. __ , 113 S.et. 2696

(1993) (ruling that a broadcast station licensed to a community in

North Carolina, which does not have a legal state lottery, could

not broadcast advertise.ents for the legal state lottery in the

neighboring State of Virginia) and Edenfield y. Fane. __ U.S. ,

113 S.ct. 1792 (1993) (invalidating a Florida statute prohibiting

W soard of TruatM' of Bay Upiver.ity of Ney JAR X. PQ4,
492 U.S. 469 (1989); Virginia stat. Board of PharmaCY y. Virginia
citizens Consuaer council. Inc., 425 U.S. 447. 455-56 (1976).

tv Central Hud.on Ga. , El.ctric Corp. y. Public service
COmmission of New York, 447 U.S. 557, 566 (1980).
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CPAs from directly solicitinq clients). Both applied the central

Hudson test, which would be applicable to any atteapt by the

Commission to requlate the quantum of co.-ercial speech on

television.

17. Puttinq aside the question of the chillinq effect on

competition that a limit on commercialization would impose, ...

Television Deregulation, supra, at 1104, and the attendant

paperwork burdens, isl., the ccmaission would face a dauntinq task

in attemptinq to (1) articulate a co~ellinq interest in such a

limit on the quantua of commercial matter and (2) fashion a rule

that would impose the limit in the least restrictive manner.

co_ercial speech, as the court recently noted, serves an important

role in our society:

Tne comaercial ..rketplace, like other spheres of our
social and cultural life, provides a forua where ideas
and infor-.tion flourish. SOlIe of the ideas and infor-.­
tion are vital, saae of sliqht worth. Jut the gaoeral
rule il that t;ba speaker .. tbe audience, not 1jhe
qoyernMnt, ,eMU the value of t,be inforaatign present­
~ ThUI, even a co_unication that does no more than
propose a co...rcial transaction is entitled to coveraqe
of the First Amendment.

Edenfield y, Pane, supra, at 1798 (emphasis supplied).

18. Home shoppinq proqra_inq and proqram lenqth co_ercials,

however, consist of acre than mere "co..ercial" speech. The vast

majority of this proqramminq consists of both entertainment and

information, thus transcendinq the "co_ercial" moniker. ThuI,

such proqra_inq is due even qreater constitutional protection and

any efforts to limit its broadcast should receive even qreater

scrutiny.

- 8 -



19. Any regulation of constitutionally protected sPeech lIUst

utilize the least restrictive ..ans suitable to achieving the

government's artiCUlated, legitiaate goals.W Even where the

government has articulated a substantial interest in regulating

sPeech, fashioning the least restrictive means of regulating such

speech is not an easy task. For exa.ple, since 1988, courts have

agreed with the co..ission that a substantial governmental interest

exists in protecting children from indecent speech during certain

hours of the broadcast day.W But the co_ission has, so far,

been unable to craft a rule that would serve that interest in the

most narrowly restrictive manner.~ The commission's difficulties

in the indecency arena foreshadow si.ilar problems that will most

likely be encountered in any atte.pt to restrict commercial matter

broadcast by television stations.

IV. COIICLQ8IOJ(

20. The NOI presents no data supporting a limit on ca.mer­

cialization. To the contrary, the available data indicates that

marketplace regulation continues to work well to limit the quantity

of commercial matter. No evidence suggests that even a "home

shopping" format would be detri.ental to the public interest or

that the outright prohibition of such progra..ing would serve a

united state, y. Q'Brien, 391 U.S. 367, 377 (1978).

w ~ Action tor Chi\4ren" Teleyision y. FCC, 852 F.2d
1332 (D.C. Cir. 1988) ("ACT I ).

~ iAa ACT I, .upra; Actign for Children's Teleyi.ioo y.
~, 932 F.2d 1504 (D.C. Cir. 1991) ("ACT II"); and Action tor
Children's Telui.ioD y. FCC ("Act III"), No. 93-1092, decided
November 23, 1993, 1993 U.S. App. LEXIS 30125.

- 9 -



compellinq qovernllent interest. Likewise, a blanket limit on

T"l

commercialization in proqra_inq other than that directed to

children 12 and under would serve no qovernmental interest. It

would, as the co_ission and the court have observed, inhibit

competition, impo.e enormous paperwork burdens and ensnare both

truthful and misleadinq co_ercial speech in its net.

For the forqoinq reasons, Word Broadcastinq Network, Inc.

respectfully reco-.nds that the co_ission take no further action

in this proceeding- and that it refrain once aqain from iaposinq any

commercialization li.its on television proqramainq other than that

directed to children 12 and under.

Respectfully Submitted,

WORD BROADC&SlfI.G DftOU,

By--:::::,,-h_~--:-~:~.~=-"'-~c-_- _
Howard J. Barr
Its Attorney

...... , oo"'SI.I
1776 K street, N.W., suite 200
Washington, D.C. 20006
(202) 296-0600

December 20, 1993

NJI'de
c:\wp\1754\ea...nta.HJI
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